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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

SunTrust Banks, Inc., et ai,

)
)
)

Plaintiffs,

v.
Certain Underwriters at Lloyd's
London,etal.
Defendants.

ORDER ON PLAINTIFFS'

)

Civil Action File No.

)
)
)
)
)
)

2014CV249230

CONSOLIDATED

MOTION TO COMPEL DISCOVERY

This matter is before the Court on Plaintiffs' Consolidated Motion to Compel
Discovery and Brief in Support. Plaintiffs (collectively, "SunTrust") seek discovery from
Defendants Indian Harbor Insurance Company ("Indian Harbor"), Twin City Fire
Insurance Company ("Twin City"), Wurttembergische Versicherung AG ("Wurtt"), and
Lloyd's Syndicate No. 4000, represented by Chaucer Syndicates, Ltd. ("Chaucer")
(collectively "Subject Defendants"). Having considered the arguments of Counsel, the
Court finds as follows:
SunTrust is seeking insurance coverage for hundreds of claims filed against it
(the "Underlying Matters").

In this case, SunTrust filed coverage claims (collectively,

"Coverage Claims") against Defendants, its policy insurers, who participated in different
insurance towers for various policy years. They key dispute in this case is which
coverage tower applies to the each of the Coverage Claims.

Defendants have taken

the position that claims raised in the Underlying Matters are interrelated and therefore
must be considered a Single Claim, as defined in the insurance policies issued by them

(collectively, the "Policies").

This Motion to Compel' seeks discovery from Subject

Defendants pursuant to O.C.G.A.

1.

§ 9-11-37(d)(1) in six categories:

Communications and Emails Regarding the Insurance Policies, The
Underlying Matters, or SunTrust's Insurance Coverage Claims

Request for Production NO.8 seeks "all documents relating to communications
between You and any other Person, including but not limited to another Insurer, Marsh,
brokers, adjusters, accountants, consultants, experts, other insurers, and/or reinsurers,
relating to the Policies, the Underlying Matters, and/or SunTrust's Insurance Claim."
Subject Defendants argue the Request is vague, ambiguous, overly broad, or
unduly burdensome. They argue it seeks information on Underlying Matters that would
be covered by insurance towers in which the insurers were not providing coverage. The
Court finds the Request is reasonably crafted to seek only documents reasonably
calculated to lead to discoverable information. To the extent the insurer does not have
information regarding any particular Underlying Matter, the response should state just
that. Any documents withheld under these objections must be produced.
Subject Defendants argue the Request seeks documents already available to
SunTrust. This is not a well-founded objection. Any documents withheld under these
objections must be produced.
The Motion to Compel is GRANTED as to Request for Production of Documents
NO.8.

"Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the
claim or defense of any other party, including the existence, description, nature, custody, condition, and location
of any books, documents, or other tangible things and the identity and location of persons having knowledge of
any discoverable matter. It is not ground for objection that the information sought will be inadmissible at the trial
if the information sought appears reasonably calculated to lead to the discovery of admissible evidence." O.e.G.A.
§ 9-11-26(b)(1).
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2.

Factual Bases for Affirmative Defenses

Interrogatory NO.7

asks Subject Defendants to "state in detail the factual and

legal bases for each of the affirmative defenses You asserted in response to the
Amended Complaint in this action,

including all facts, witnesses and documents

supporting each affirmative defense."
First, Subject Defendants objected that the Interrogatory was too vague, broad,
and unduly burdensome.

The Court finds the Interrogatory is reasonably crafted to

precisely determine whether there is a proper basis for each of the affirmative defenses
raised in defense to SunTrust's Coverage Claims and to narrow the issues.
Next, Subject Defendants objected the Request was premature.

Discovery

closes October 3, 2016, expert depositions must be concluded by February
and dispositive

motions are to be filed April 3, 2017.

Presumably,

15, 2017,

Subject Defendants

had some idea of the factual bases of the asserted affirmative defenses at the time they
asserted them.

Subsequent information

defense can be provided in supplemental

discovered that supports an affirmative
responses to Interrogatories.

The Court will

leave it to the parties to set a date for both sides to supplement their responses.

That

some of the factual bases supporting asserted defenses are to be found in pre-suit
coverage correspondence
excuse Subject Defendants

or otherwise already in the possession

from providing a substantive answer to this Interrogatory.

The Motion to Compel is GRANTED as to Interrogatory
3.

Documents

of SunTrust does not

related to a California

NO.7.

Coverage Lawsuit (the "Perry

Lawsuit") (Indian Harbor and Twin City Only)
SunTrust's Request No. 24 seeks "all documents relating to the claim for
coverage at issue in the [Perry Lawsuit], including but not limited to any coverage
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correspondence, settlement agreements, and documents relating in any way to which
policy year or years were at issue for the insurance claims in that litigation."
Subject Defendants object that this Request is overbroad, vague, and unduly
burdensome and seeks documents that are confidential or are protected as work
product or by the attorney client privilege. They also argue the Perry Lawsuit involves a

different policy and a different insured for an unrelated coverage dispute and therefore
will not lead to the discovery of admissible evidence. This Court finds the objections to
be well-founded and the discovery requested irrelevant.
The Motion to Compel is DENIED as to Request No. 24.
4.

Reinsurance Documents

Request for Production No. 11 seeks "all documents ... relating to potential
reinsurance under the Policies relating to any communications with reinsurers, insurers,
brokers, or others." SunTrust argues these policies are expressly discoverable under
O.C.G.A. § 9-11-26(b)(2) and are relevant to the Subject Defendants' intent and
understanding of the Policies' provisions and whether they covered the claims at issue.
Subject Defendants object that this Request is overbroad, vague, and unduly
burdensome and seeks documents that are confidential or are protected as work
product or by the attorney client privilege. In the absence of Georgia law regarding the
discoverability of reinsurance information, both sides cite federal cases supporting their
contrary positions. The Court agrees that the reinsurance communications are not
reasonably calculated to lead to the discovery of admissible evidence as to the issue at
hand-whether the claims raised in the Underlying Matters are interrelated and
therefore must be considered a Single Claim, as defined in the Policies.
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The Motion to Compel is DENIED as to Request No. 11.

5.

Loss Reserve Information

Interrogatory No.5 asks Subject Defendants to "identify the reserves You
established for SunTrust's Insurance Claim, and the process, rationale, and bases that
supported Your establishment of and any modification to such reserves." Likewise,
Request No. 20 seeks "documents relating to Your establishment and/or modifying of
loss and/or expense reserves with respect to any of the claims included in SunTrust's
Insurance Claim."
Subject Defendants object that this Request is overbroad, vague, and unduly
burdensome and seeks documents that are confidential or are protected as work
product or by the attorney client privilege. They also assert this information is attorney
work product and is not relevant as to whether the Underlying Matters are covered
under which Insurance Policies. Again, both sides cite relevant federal case law in
support of their contrary positions as to the discoverability of loss reserve information.
Again, the Court agrees that the loss reserve information is not reasonably calculated to
lead to admissible evidence as to the legal question of coverage under the Policies.
The Motion to Compel is DENIED as to Interrogatory No.5.
6.

Claims Handling and Underwriting Manuals

Request No. 12 seeks "all claims handling manuals, memoranda, written
procedures, bulletins, or any other documents relating to Your guidelines, standards, or
procedures for investigating, evaluating, and/or assessing coverage for any of the
claims included in SunTrust's Insurance Claim or under the Policies."

Request No. 14

seeks "all underwriting manuals, underwriting bulletins, policy guidelines, directives, or
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any other documents that were in effect during the period the Policies were
underwritten, that relate in any way to Your procedures, practices, or policies in
underwriting coverage for or issuing the Policies, or under insurance policies similar to
SunTrust's Policies, that have been in effect at any time from 2005 to the present."
SunTrust argues that these documents will demonstrate the Subject Defendants'
method of establishing whether two claims are interrelated and if those methods were
followed in this case. SunTrust also argues they are relevant to the extent they mandate
certain record keeping because these documents will alert them to the location of
potentially relevant information.

Subject Defendants object that this Request is

overbroad, vague, and unduly burdensome.

The Court agrees that the Subject

Defendants' policies and procedures are likely to lead to the discovery of admissible
evidence.
The Motion to Compel is GRANTED as to Requests No. 12 and 14.

SO ORDERED this d-.?dayof August, 2016.

J
E JOH J. GOGER
On Behalf of
JUDGE ALICE D. BONNER
Superior Court of Fulton County
Atlanta Judicial Circuit
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